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~ Passing}through the Grandasl Sconary of ‘the \Vest

TF¢ A? chi

'fi'-" WiPrince,i Agent, €41TMarket St. San Francis o Cal

|

® = .
e Sacramento Saloon 2
@

= ANDY TODD, Prop. >

:‘.mmaumﬁmmmumummm ®
) ." and domestic goods, 7o,

[

® Qood Cigars are a part of sur stoek :

o B :

: y You never make a mistake at the old corner.
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call on usgmOur motts is “The: Best.”

A pleased patron means a steady cuswomer
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IN THE DISTRIGT COURT OF THE
FIRST . JUDICIAL DISTRICT OF
THE STATE OF NEVADA,

In and for the County of Ormsby.

Nemo ia hereby g '
e o ,uﬂl'dlr of Sept.. ~in accerdance
Marion W. Bulkley, Plaintiff | Fith mmmw o um
5 ey et = oy A1
Jonph Ww." Balkley, D.f.ud.ng (‘n e Apared
| ————— | ! 4 . ~ ’_

Action rousht m»emm cqu

ths*‘
i Stave-y

of the First Judicigl, District et
State of ﬂm Ormsby Coulf.y,
the complaint fled In the sald county
im: the office of the Clerk of said- Dl‘-
trict Court on the 24 day of December,
A. D, 1905.

'\‘\

THE STATE OF NEVADA SENDS
GREETINGTO
JOBEPH W. BULKLE'( ol &
Dafendant.
You are hereby required to appesr
in an action brought agaiast you by

Notice- of -Applicationa .for. Permisslon
to,Apprepriate .the Public Waters of
. the lh'u of N-ndu

-thntulth-l

M ,. - ™ H
mnln
m!u}raumh—u

| Camyom |
ﬂ.‘ﬁli.d.m

of a dam

1,.

om or before Jume 1, 1908,

the above named Plaintiff, in the Di Sigued:

trigt Court of the Hrst Judicial Dis-| HEN.Y  THURSNRE Ly -» -
trigt ofithe State .of Nmp‘ 3 w,lt:a’-”nn:lm.
thegein within tem days ﬁenlhiu ot | '1. ATE 0*‘ NEVAD. A, MENT.

the day of service). after the serwiem|
on gou of this Summons Is served .a
saig county, or if served out of said
County, but within the District, twen-
ty days, in all other cases forty days,
or judgment by default will be taken

against you according to the prayer|,

of said complaint.

The said action is brought to obtain
the jndzment and decree of this court
that the bonds cof matrimony here.o~

Department of Education,
Office of .Superintendent of Public In-
struction,.

——

Carsea City, Newada, July 11, 1505
To the School Officers of Nevada:

Folowing is a statement of the sec-
ond semi-annual. appertiommen t of
School Moreys for 1905, on the basis

e

i e

fore and now existing and unmiting yo<1|of $6.998202 per ceasus child:

you fail to answer the Complaint, "he

sald Plaintiff will apply to the Court
for the rellef herein demanded.

.ammwmﬁamldm :

BB T O

...m

iml#d one
‘and Five. '
n.n.vmm,m
(81 ) ) 5
Geo. W. | _
Atterney for m‘

and said plaintiff to be foréver annu-| Counties children . Amt.
led and dissolved upon the grodnd that|Churchill ............136 § 943 68
at,divers times and ylaces sincé sarl |Douglass ......... + 2317, ‘!.2‘!5.”
marriage you have committed adwiey |Kike ............... 120, 7829 @2
with one Kate Cottrell, and, particular:{ Esmeralda ........... 217 1518 W1
lyithat from about the 9th day of Juis|Fureka ........... ....389" 2719 20
1900 to ‘::oomndtlh“cm mltcw Humbeldt ............78%"
o1 June, , at e Charing Croas
Hotelinthecltyo! |hmm ...... A T :r
m m “ I m hlted 'lth' I‘m ------- - to-c..t..“'
m nt’ wmn‘ N’. ooooo > - LN l‘.“
All of 'mh m mﬂ’ .‘- ........ sessvas ” 14
. byt Initit '. mm to which || ’l'-l ]: .‘:....I....-or,"—’
‘“:n;"mh"’m”‘” R ihed thiat 1y | Wathes ... ... 2412 16360 36
o White Plas ..........525 3.6 £

—

-

‘Rosan Gulling,
3:%?1\ ailll\qg, deceased.

. Parker, Attorneys for Respondiént::
Messrs Cheenay

{ neys for Appellmltm

' On "Mareh -1, 1893 James’ Pollock,
admitted.to .have been the owners

‘iman''and*C.  H. Cummings as trustees,

Reno te| secure. the payment. of 1
.prominory note .of the same date
!en by the Pollocks and Powell
‘Farmers and Mechanics Savings Ba:nl:
\ &Sacramentn for $5,000 and interes:
s+ deed directed the trustees in
case of defsult in payment, to seil
the property at Sacramento after giv-
‘ing notice, 40 apply the proceeas im
satisfacticn*of the note and costs of
‘sale.-and to pay any excess to the
grantors.

On August 31, 1895, the Pollocis
and Powell executed to Martin Gulling
a ‘mortgage on the same premises for
$2082.60, and_interest thereon from
«thai date at eight per cent per annum,
‘which is sought to be foreclosed :n
this action and which specified th:/

it was given subject to-the trust deed.
| On February 23, 189/ the Pollocks and
Powell conveyed their interest in the
l.property to Washoe County Bank for
& slated consideration of $14,000.00,
\ which comptrised the amount of $8,-
800, estimated to be due to the Farm-
ers«-and Mechanics Bank of Sacram-
; ento.on the note secured by the trust
! deed and $5,200 due from the Pollocks
and Powell to the Washoe County
Bank on unsecured notes which were
surrendered to them. On February
26, 1897, the Farmers' and Mechanics’
Savinge Bank commenced suit fo r&
cover the amount due on its note stat-
ed at $8,639.73, and for a forclosure of
the trust deed and sale to satisfy that
amount against the Pollocks, Powell,
Thomas E. Hayvdon, Henry Andérson,
John Doe, Richard Roe, Michael Dos,
B. U. Steinman and C. H. Cummings
Neither Martin Gulling nor the Wash-
oe County Bank were named as par-
ties in fhe' complaint, but both were
served with summons under the ficfi-
cious designations of defendants who
were alleged to have some title, claim
or interest which was second and sub-
| ordinate to the right of the Farmers’
| and Mecharnics Bank -arising from the
4 trust deed.. On March 8, 1897 Martin
‘ Gulling filed an answer in that action
| in which the name of Washoe County
Bank is not mentioned 'in the titla,
body 'or prayer.- It stated 'that- its -
allegations were.made “in obedienze
to summons therein issued and served
| npon him “and answering the  com-
=ph1nt therein.” In this answer ue
| samitted the priority of the claim cf
the Farmers.and. Mechanica Sav-
therobl;'.‘ 'I:Mnndu y :;d
ding'’ any’  real e
with - the:' plaintiis dut' he:
tae execution-of the mortgage to. hln

els!nal an interest in the

was subsequent to his
mﬂul-le asked for:judpmest:
agadest tther morgagers for: principal,
tegeat: and:. nnmu +fees, for. the.

tlntthe ptobea.'ls
mﬂm ﬁuﬁ
ch ‘Tarmers! anl‘

ttm‘m m robtais; . and
pecond to the paymest of sny judg-

gunuu " mdﬂnq Andesgon;.

QGnulling filed his answer,

Guilling in tos title and W
muceﬂts averments with the recital
et “a8: required by semmons. served
on said Bank and answering said
summons and tue complamnt filed “m-
said action™ it made™its -anegations
settlng out the executiofr:0. the trust
deed, ' the -eale thereymder -and -the
deeds from Steidman .and Cummines
as trustees and from the Pollocks and’

sfter their state-

“that' the eguities of all the other ue-
tendants, including Gulling, were fore-
closed and barred,” and a demand for
a decree accordingly against them and
the ' plaintiff. is. answer does mnot
in any part of it purport to allege 18
a. ecross compiaint or in terms as
against Gulling the sale under the-
trust deed by the trustees to' Washoe:

N Tl'll
. m-m'""".ﬂ‘uﬁ“ﬁ'u‘." e | s

Messrs mmmmwwab. Dodge and |

«and*Massey, < Atton

% wife: Dalla and Baniel Bowell, who i
that time, executed to B. U. Stein-

a trust deed. for certain property near

gt AR wiim

.Washoe . County.
wmmw
mm -and " prools

and Charles ang thereupon rested-and that Heary
of, the Estate of

Ande »on} ‘Washoe -County Bank:ami
“the defndants. and.each of them, hav-
ing submitted eﬂdenea and proofs in
suppart of 'the issues made by them
in. their answers, the case was sub-
mitted to the court.” The fair in-
ference from ‘thie language and from
the faet that he was first to submit
proofs; is that. he introdnced evidence
to support the allegativns of his ans-
| wer which averred the execution and

non-payment of his mortgage, but that
he 'dld not offer+amy im!relation fo
other- facts -alleged in -the . answer of

‘&
mmn‘

_matter may al-|self
ﬂammau
no answer or raply thereto is required
it would' stfll ‘ve‘'s dafigerous precs-
dent, which we wonld-be reluctant to
establish, to hold that the stait'c de-
nies for a codefendant .facts not al-
leged against him but stated in the
answer of another defendant to' the
complaint, or that an issue would pe
raised against a co-défendant by the

mﬂ filihg' without gervice of an ans-
fwer - ng+ néw matter alleged
against the complaint. of the plaintiif.
The answer of Washoe County Bank
in’ the former sult not having been

served upén «Gulting, and he having
filed o .demurrer, answer or reply to

it, which -would have been a waiver

Washoe County Sank. The findings , of service, we feel constrained to hold
and decree in that action disposed uf |that it raised no issme against him,

by.ibe: Pollacks and.cowell, that other |

l}{ t!

I . H 8 1

ment he might yecover, he have #; Mﬁ? is 12

g iom for any eﬁclenerlgdut the ol .!, “’ 2 o
th ‘and -Pomd 11, % and’ (that tivey, K

asd.all persons claimlag. "‘".,,“-’En to ‘the m% ' " The ﬁwg erlt aad ret:lull

subsequent to the execotion cf W' | his  mortgage whil duimer: fn “the fadicate thav Gulling

, Do burved afhd m‘““,_‘ o | the (trustees sale ‘wirich . ook was -somvat & swith ‘summons, asd the

:ll ght) claim or: equity after -his u’:!wwplﬁhqpl findings state that :.udue time :le ul:-
» o

o.lm 20,1897, twelye n,n :!::: _mth""m‘“"m' : ‘itm'hﬁt peared .and flled his answer o

the claimvs'of these other  deféndants yand’if we comcede for the purposes
and found and deciaved that the sale | here that demial: by ststute withont
and deed mmade-by the trustees was 'n | any pleading in reply is sufficient ne-
accordance with the terms of the |iween co-defendants, such denial
trust deed and that by such sale and | cight not to become operative before
deed “all the interest .u the property | zervice: "'White v. Prtfton, 87 Cal. 151:
was conveyed to Washoe County Bank | Clements ' v. Daylis, ™5 Ind., 631. To
clear of Gulling's mortgage, and that | hold otherwise or establish a differeat
the latter was entitled to a judgmeat | practice, might cause litigants to suf
against the Pollocke and Powell for |fer a greéat injustice. An answer tn
tue amount due on his note but.not|a complaint ought to he serveqd upon
to a degree of foreclosure. The find- | tue plaintif but if it is pot he mav
ings. recite that *“defendant Gulling | be expecting it. or to secure a de
was made a party to the action and | fault, he could not obtain judgmen:
was duly served with process therein, | without being aware of it, and would
and in due time filed his answer to | not be likely to go to trial without
plaintifi’'s complaint,’ but it does not|being prepared to meet the statutory
appear that there was any other ser-|denial in his behalf of any new mat-
vice upon him, or issue made that |ter it alleged. It iz different between
rendered him liable beyond the alle- | codefendants.: Usnally their interests
gations and demands of the complaint, | are not adverse, except to the plain-
orthat would cut off his-right by reason |tiff, and one defendant may not
of the sale by the trusiees which did | pect that another defendant will se
not take place until after he had filed | up a cause of action and seek a juf}p;
his answer. The court iound in both | ment against him, and if he does he
lactions that $8,800.00, estimated to |should not be required to watch the
be tne amount due tue -armers’ and | court records as Guiling conld have
Mechanics’ Bank and notes held by |done for over four months after his
Washece County .ank against the | answer was filed to ascertaln whether
Pollocks and Poweu for $5,200.00 un- | any of his co-defcndants filed a cross-
secured after the execution of the | complaint against him, in ordér that
mortgage to Gulling, consituted the | answer was filed, to ascertain whether
consideration expresseu at $14,000.00| he might be prepared to meet it. Yn-
for the deed from them to Washoe |til he is warned by service of the
County Bank, and that the property | pleading and demand or waives ser-
was woria about that sum at the date|vice or issue, he ought not to bhe
of the trustees’ sale anu the time of | bound by any judgment based upon it.
the trial. If the Farmers’' and Mechanics' Sav-
A blank space in the decree in the|ings Bank instead of the Washoe
first action for judgment in the | County Bank had bought the property
amount owing by the Pollocks and |at the trustees’ sale and relied upon
Powell to Gulling on  his. note: and | its purchase, necessarily it would have
mortgage remains unfilled. The case |pleaded the fact by supplemental
now before the Court was brought by | complaint, and they would not have
Martin Gulling on June 9, 1902 against | been' considered denied by Gulling':
Washoe County Bank as grantee 10 |answer to the original complaint, and
foreclose his' mortgage so -  executed | without service upon or waiver of
on the premises by the Pollocks and | service by him, a valid judgment bas-
Powell before they deeded to defend-|ed upon facts occurring after he hal
ant, and is now prosecuted by the rep-| been served with the or:ginal com-
resentatives - of ' his estate. ' The de-|plaint and filed: his answer thereto,
fendant: pleads: oy way - of estoppel, | could not. have been taken by default
the judgment in the former action-and ] against him. In Mitchess v. Mitcheil,
claims that by it Gulling was, and his|79 P. 50, 28 Nev, we set aside the
exetutors are barred and foreclosed |actlon of the distriet eourt whereby
of all right to proceéed against Washos|it granted a plaintiff / relief not da2-
County Bank. . The distriet coort was | manded in the complaint served upon
of the oginion that in the earlier suit | the defendant. That was pursuant to
it did not have_ jyrisdic to make statute, but there is no more reason
the judgment ‘effective In ¢ the | for ‘hoMing a défendant liable oam &
title of “appedliant

‘Against ' Gulling,
and it-hag snow' entered & decree of |or pleading.of & qodahﬁd.m without
foreciosute and,.ssle w Jis | service, than on one resting on a com-
qpul is|plaint of a plaintif which has not
been served. Im neithér easé shomid

‘-

Ied&

ed in the former

..“h.elﬂtigl
tmd'm ‘o'nh the

A (.e statement on n-
1, and the''casd rests. upon them
jd mot upom presamptioms, and tha

mmt. Unfler these circumstan-
cey or ‘servies -will mot -be 'pre-
v. Fags, 18 Wall, 366.-
appellants .anawer in
. mot lllm thit

 County. Bank

idid pot raise any issue regarding
,trustees sale for his only answer w m:tlon Irhlcl show no service, and
filed before the sale and Eﬁt‘ H. usign..that by the
answer of the Washoe Gonn.i;r k‘ fng .nl.sﬁc r answer an issue
in which it was alleged, and did lot raised against uullng

mention the name of the latter. Numeruun cases are citéd by appel-
., On behalf of appellant it is urged | lant halding that by going to trial on

record and elaborate and intemuu without seryice,or § Ww
brief; whether , the _matters - d ar
B e e

'Bﬂ_ '

, without becoming lllhh
This is well {llnstrated by the
conclusion and direction of

that Gulling have- jndgvhent againsf

the Pollocks and- Powell for the
amount - due op his note and
If the space left for this In the | "g

ment has been nlled, or if the cour§

void against the .Pollochs and Po

for lack of service as is the judgme
against tnen. based on the trusteas
sale and it has been held that if

of the parties to a judgment ig

9
bound, the other ig not. They :3
been ' served by the

the foreclosure of the trust deed an
filed a démurrer, For the purpose o
that ‘complaint and w0 the extent o® “:l

for the amount or foreclosure of tha
Gulling note and mortgage, when thay
had not been served with pleading or
process regording these would have
been void. The court has jurisdichq\
of the subject matter of all queslions
involved in this litigation, but of tha’
parties ng further than they presented
themselves or were served with pleais
ings or process or waived service or
isgsues. If a complaint and summons
on a demand for one thousand dollars
is served upon a aefendant, a judg-
ment for ten thousand would be void,
because the disttict court would have.
jurisdiction over him to the extent
of only one thousand, while as far un
subject matter is concerned, it hag’
jurisdiction in any amount,

The facts were quite different and
the principal involved distinguishable
in Maples v. Geller, 1 Nev. 236
Theie an answer which did not de-
mand judgment upon new matier waa
filed to the complaint but not served.
The question was not between co-de-
fendants. The court said that the
filing of the answer gave it jurisdie.
tion over the defendant. Stripped of
dicta that decigion propertly dete=
mined that the filing of an answer
to the eomplaint without service pre-
vents a judgment for the plaintitf
by default., While here we hold that
property rights cannot be lost or ad-
judicated upon an answer or pleading
by a defernaant seeking afirmative re-
lief on new facts against a co-defend-
ant without service or an issue nr
waiver.

Questio are presented upon the
record in this case whether or nort,
under the provisions of the practice
act of this State. the answers filed
by Martin Gulling and the Washoo
County Bank in the suit instituted by
the Farmers’' and Mechanics' Saviangs
Bank, in so far as they sought afiir
mative relief against co-defendants,
are answers as contemplated by our
statute, or whether they are in fact -
equitable cross-bills. If the lattar,
whether or not, under the practice
act, they are permissivle pleadings,’
and further, if permlissiple pleadings,
whether or not the dismissal q._pe
plaintiffi’s com ot would not .

quire .the of the entire pro-
ceeding. These questions, ‘howevér.
under the view we have taken of this
case are not deemed necessary to be
determined.

The judgment and order of the dis-

Talvet, 3.

| trict court are affirmed.

Y Concur:
- Norcposs, J.
1 Dissent: .
Fitzgerald, C. 1.
Filed Nov. 28, 1M5.
W. G. Douglass,

. e Gut.
By J. W. Legate,
Deputy.
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" MILLARD CATLIN,

Powsll to Washoe County Bank.Thase

that the only pleadings provided or sl
lowed by the Practice Act for the al-
legation of facts are a complaint by
the| plaintiff and ar answer by a de-
fendant, and that in determining the
rights of co<defendants between them
sel an answer is the only pleading

facts, and they- costrolied’ the:court TS Bt (hat My Rieantione
later in dts deciston-in that . -do  prepy e B g ~en
notpurnoruobe,mtedualm nu-:{'ﬂ ed de y statute, w!

teg a cause of action against a
t, the same as if it relates

| new" matter against a plaintiff. For

respondent a different view is takem
and it is claimed that under Rose v.
Treadway, 4 Nev., 460, and othdr
cases cited, that ordinarily the de-
fendants in an action are not as. be-
tween themselves adversary partles,
that they become such onlr when one
files a pleading in the mature of a
cross-complaint - seeking afirmative
relief against another, that when this
ddrne they lose their identity ss

for the purposes of

Hanling,
Freighting
Draying .
Trunks and Baggao-
‘taken to and delivered a:
all trains, -

qi.ioiiiiiods
ANNUAL STATEMENT

Of The State Life Insurance Company
Indianapolis, Ind.

.mm

has made a decree of foreclosure §
favor of Gulling, both would have U?ﬁ

Savings Bank'd
with complaint or summons seeking ;.

demands they were In court or wers '
bound, but a judgment against them .

~

Capital (paid vp) ......... none

new matter alleged in the answer with- e v i
out a reply thereto, a reply ls waive? mm’%’ “hi e 3,160,083 31
even in states where the statute pro- tal exclusive of cap™ 2
vides for ome. If this be the rule or- and net 81:?“ 4615497 63
inarily im actions -beitweena a come- o g e
glllatlﬂ and defendant or where gﬁml‘“" ---------- - m’;m_"
by cross complaintt new mat er BOUTees ......... 197,125 701
ter is alleged agalast a code Total income, 1504 ... .. 4,224,082 77
fendant, and _the Ilatter appears _ Expenditures
and introduces evidence in regard to it Dl“““ ----------------- 300 €9
the rule ought not to apply to cases oit"d‘m" -------------- 65,240 11
like the present ome where the «o-|Other expenditures . 1,050,102 76
defendant is in court for other pur-|Total exnendlmu. 1904 ;
poses and the amswer is in reply 10| =------: .“.u 1,416,245 5¢

e complaint and does not state the I .
khg' facts as a crosscomplaint or Risks written ........ . 23,276,143 00 '
cause of action against the co-defend- | Premiums thereom ...... $06,648 06
ant, is not served or replied to by him, | Losses imcured ......... 316,885 90
and he introduces no evidence com- Nevada lullﬂu. ,
cerning it, and other parties partici- |Risks written ..... 10,000 00
pate in the trial. There heing no ser-| Premiums received ..... 2,852 43
vice upon Gulling, no demurrer, ans-|Losses pald ........... . 5,000 00

wer, reply or testimony by him in re-
lation thereto, the allegations im the
answer of Washoe County Bank sta:-
ing the facts in relation to the sale
and deed by the trustees which con-
trolled the court and which are dii-
the complaint and not
Gullipg, - are too slender a
thread to sustain the judgment against
. As respondent contends, h2

Ho. For the West.
Tell your friends that the colemist
rates are golng into effect' March 1st,
1965 and expire May 15, 1905. The
rate from Chicage, It $31.00, St. Leuis
1(... New Orieans, La, $30 00, Goun-
could ln court for some purpu- mlﬂl Ia,, Sioux City. Ia, Omaks,
and Bot He could be|N nmcm.uo..m-r...

i'ﬂf"‘F" l’m: as and Heusten Texas, $25:09. .
him m‘mmnnw!blﬂlmlﬁt-hﬂ
waived time or made other issues him-'Ria and Nevada.
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